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Mail' Stop Petition ' 

Commissioner for patents , . , ;.l 

P.O. Box 1450 

Alexandria, VA22313 r 1450 , . , ' .;, 

This is a Petition under 37 CFR 1 . 1 37(a) to revive an abandoned application on the 
grounds that the delay was unavoidable. 
Enclosed are: 

(1 ) Decision of the Patent Office, Board of Patent Appeals and Interferences 
. dated May 12, 2004. ' , , 

i 

; i i ' 1 

■> . f ' ' 

iw^ . (2) Change of Correspondence Address Form, dated June 21 , 2004 
... ( , .(3) Return Receipt Post Card date stamped June 23, 2004 

(4) Examiner's Office Action, re-Opening Prosecution, dated August 31 , 2004 
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(5) Applicant's Response (Amendment) to Examiner's Office Action dated 
November 30, 2004. 

(6) Return Receipt Post Card date stamped December 2, 2004. 
The facts in support of this Petition are as follows: 

On May 12, 2004, the Patent Office Board of Appeals issued an Opinion (Exhibit 
1 ) which reversed all of the Examiner's rejections of the claims on Appeal. 

On June 21, 2004, Applicant's attorney mailed a Change of Correspondence 
Address Form to the Patent Office (Exhibit 2) requesting the Patent Office to change the 
correspondence address in the subject application (Application Serial No. 09/207,634) to 
50168 Pontiac Trail, Unit No. 9, Wixom, Michigan 48393-2019. The correct Application 
Number, Art Unit and Examiner's name were shown on the form. As shown in the copy of 
the date stamped Return Receipt Post Card, the Change of Correspondence Address form 
was received at the Patent Office on June 23, 2004 (Exhibit 3) . 

In August, 2004, the Examiner re-opened prosecution by forwarding an office action 
dated August 31 , 2004 (Exhibit 4). 

On November 30, 2004, Applicant's attorney mailed a timely response (Amendment) 
to the Examiner's office action (Exhibit 5). As shown in the copy of the date stamped 
Return Receipt Post Card, the Response was received at the Patent Office on Dec. 2, 
2004 (Exhibit 6). The new correspondence address of Applicant's attorney was included 
in the response (Exhibit 5). 

Unbeknown to Applicant or his attorney, a final action to Applicant's response was 
mailed to the wrong correspondence address of Applicant's attorney. 
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On January 16, 2007, pursuant to a telephone call, Applicant's attorney was 
informed by Supervisor Patent Examiner Christopher P. Ellis (Group 3600), that the 
Examiner's final action was returned to the Patent Office and the application was 
subsequently abandoned because of "a failure to reply". Neither the Examiner nor the 
Patent Office contacted Applicant's attorney after the Examiner's final action was returned. 
Nor was a copy of a Notice of Abandonment received by Applicant's attorney. 

Remarks/Arguments 

This matter is clearly a case of error by the Patent Office, requiring the Patent Office 
to set aside the abandonment and to re-open the prosecution. The U.S. Patent Office was 
notified on two occasions of Applicant's attorney's new correspondence address. On June 
21 , 2004, Applicant's attorney mailed a Change of Correspondence Address Form to the 
Patent Office (Exhibit 2). The Change of Correspondence Address Form was directed to 
Group 3618 and Examiner Bridget Avery (see Exhibit 1). Return Receipt Post Card 
(Exhibit 2) shows that the Change of Correspondence Address Form was received on June 
23, 2004. 

Five months after Applicant's attorney mailed the Change of Correspondence 
Address Form, Applicant's attorney mailed a response to the Examiner's initial office action 
(Exhibits). Below the signature of Applicant's attorney was the new address shown in the 
Change of Correspondence Address Form. As shown in the copy of the date stamped 
Return Receipt Post Card, the Response to the Examiner's Action was received at the 
Patent Office on December 2, 2004 (Exhibit 6). 
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Reference is made to the January 16, 2007 telephone conference between 
Applicant's attorney and Group 3600 Supervisor Patent Examiner Christopher P. Ellis. 
Examiner Ellis informed Applicant's attorney that the Patent Office held that the application 
was abandoned on December 14, 2005, i.e. 17 months after the filing of the Change of 
Correspondence Address Form and 12 months after the response to the Examiner's office 
action - two occasions in which the Patent Office was notified of the attorney's new 
address. 

Despite the two notices, the Patent Office failed to provide Applicant's attorney with 
either the Examiner's final office act ipr>, or a Nptice of Abandonment. j . :; 

. ij ,: In view of the above facts, it is respectfully requested that the Group Director: 
. 1 . hold that the abandonment of the application was unavoidable; 
■ v; 2. set aside the abandonment; and i 

- i 3. re-open prosecution of the application and forward to Applicant's attorney the 
Examiner's final office action. 

Respectfully submitted, 

? ! , . f ■ Alex Rhodes, Reg. No. 26,797 

Attorney for Applicant 
501 68 Pontiac Trail, Unit No. 9 
' ' Wixom, Ml 48393 

Tel: (248)669-0678 
Fax: (248)669-3694 

Dated: January 22, 2007 
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BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 



Ex parte JOSEPH J. BERKE, 
and CHARLES T. MICHAEL 



Appeal No. 2003-0252 
Application No. 09/207,634 



ON BRIEF 



Before COHEN, ABRAMS , and STAAB, Administrativ e Patent mrf^. 
STAAB, Administ rative Patent Jnrig p 



DECISION ON APPEAL 
This is a decision on an appeal from the final rejection of 
claims 5-10, 12-14 and 20-28. Claim 11, the only other claim 
currently pending in the application, has been allowed. On page 2 
of the answer (Paper No. 18), the examiner states that «[t]he prior 
art rejection of claim 13 is being withdrawn." Accordingly, the 
appeal as to claim 13 is dismissed, leaving for our consideration 
only the rejections of claim 5-10, 12, 14, and 20-28. 
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Appellants' invention pertains to a wheeled cart having a 
removable carrier for transporting a closed bag filled with loose 
or granular material. A further understanding of the invention can 
be derived from a reading of exemplary claim 5, which reads as 
follows : 

5. In combination with a cart, a carrier mounted 
on an upper portion of said cart for transporting a 
closed bag or sack, said carrier having a pair of 
elongated jaws, and a means for clamping said jaws to and 
releasing said jaws from an upper portion of said closed 
bag or sack, and a handle attached to at least one of 
said jaws. 

The references relied upon by the examiner in the final 
rejection are: 

Smith 4,044,784 Aug. 30, 1977 

Arias et al. 4,261,447 Apr. 14, 1981 

Brown 5,301,393 Apr. 12, 1994 

White 5,621,950 Apr. 22, 1997 

Faraj 5,697,624 Dec. 16, 1997 

The following rejections under 35 U.S.C. § 103(a) are before 
us for review: 

(1) claims 5-8, 10, 20, 21 and 24-28, rejected as being 
unpatentable over Faraj in view of White; 

(2) claim 9, rejected as being unpatentable over Faraj in view 
of White, and further in view of Arias; 
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(3) claims 12 and 14, rejected as being unpatentable over 
Faraj in view of White, and further in view of Smith; 

(4) claims 5-8, 10 and 20-28, rejected as being unpatentable 
over Faraj in view of Brown; 

(5) claim 9, rejected as being unpatentable over Faraj in view 
of Brown, and further in view of Arias; and 

(6) claims 12 and 14, rejected as being unpatentable over 
Faraj in view of Brown, and further in view of Smith. 

Reference is made to appellants' second amended brief (Paper 
No. 17) and to the examiner's answer (Paper No. 18) for the 
respective positions of appellants and the examiner regarding the 
merits of these rejections. 

Discussion 

I_= The 35 U.S.C. § 103(a) rejection of claims 5-8, 10, 20, 21 and 

24-28 as being unpatentable over Faraj in view of White (rejection 
(1)) and claims 5-8, 10 and 20-28 as being unpatentable over Faraj 
in view of Brown (rejection (4)) 

Faraj, the examiner's primary reference in each of these 
rejections, is directed to a cart for transporting bags, cartons 
and other containers of groceries or other items from the point of 
purchase (abstract) . The cart comprises a support member 12 having 
a handle 24 attached to a top end portion 14 of the support member, 
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and a wheel assembly 20, which may include either a single wheel or 
dual wheels (column 2, lines 32-34), mounted on a bottom end 
portion 16 of the support member. A plurality of U-shaped or J- 
shaped hooks 26 are located on a middle portion 18 of the support 
member, and are positioned for receiving a handle or handles of a 
first container 28, such a bag (column 2, lines 44-48) . A bracket 
30 is hingedly connected to the middle portion below the plurality 
of hooks 26 for supporting a -second container 32, such as a carton 
of soft drinks or bag of pet food (column 2, lines 56-60) . In 
addition, a storage compartment 34 is provided on the support 
member 12 for storing reusable bags. 

As implicitly conceded by the examiner (see pages 4 and 6-7 in 
the answer), the cart disclosed by Faraj does not include a carrier 
mounted on an upper portion of the cart having a pair of elongated 
jaws, and a means for clamping the jaws to and releasing the jaws 
from an upper portion of a closed bag or sack, as called for in one 
form or another in each of the independent claims 5, 14, 24 and 28 
on appeal. To cure this shortcoming, the examiner turns 
alternatively to White (rejection (1)) and Brown (rejection (4)). 

White pertains to a spring-loaded paper clip having a pair of 
plate elements 12, 14 hingedly connected together and provided with 
raised projections 38 to improve gripping force so that larger 
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quantities of paper may be held together without shifting or 
slipping. An elongated member 32 having a closed loop 36 is 
affixed to the back of one of the plate elements to facilitate 
fastening the paper clip to a vertical support, such as a wall or 
bulletin board. Brown discloses a spring biased clip comprising a 
pair of clamping elements 12, 16 hingedly connected together in 
combination with a spring 32. The clamping elements are provided 
with clamping edges 18, 20 to concentrate the application of force 
against the sheet material being clamped together. The clip of 
Brown may be used as a paper clip or bag clip. When used as a bag 
clip, the upper edges of, for example, a snack bag that has been 
opened are folded over a couple of times and then the clip is 
applied to ensure a good air tight seal (column 3, lines 55-62) . 

In proposing to combine Faraj with either White or Brown to 
reject independent claims 5, 14, 24 and 28, the examiner concluded 
that it would have been obvious, based on the teachings of White or 
Brown, to combine the bag carrier (i.e., clip) of one or the other 
of the secondary references with the cart of Faraj VN to facilitate 
ease in transporting bags without handles" (answer, pages 4 and 7) . 

In our view, the disparate teachings of Faraj and either White 
or Brown would not have suggested the combinations advanced by the 
examiner, which presumably involves incorporating the clip of White 
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or Brown into the carrier of Faraj in a manner that would permit 
the incorporated clip to engage and close the mouth of a bag being 
transported by Faraj 's carrier. In particular, there would appear 
to be no reason, aside from the hindsight knowledge first gleaned 
from, reading appellants' disclosure, for incorporating the clip of 
either White or Brown into the carrier of Faraj "to facilitate eas< 
in transporting bags without handles" as proposed by the examiner, 
since Faraj provides separate and distinct schemes for handling 
bags with and without handles. In this regard, note column 2, 
lines 44-48 ("A plurality of U-shaped or J-shaped hooks 26 are 
located on the middle portion 18 . . . for receiving a handle or 
handles of a first container, such as a bag, and supporting the 
container 28" (emphasis added)) and column 2, lines 56-60 ("A 
bracket 30 hingedly connected to the middle portion 18 ... is 
provided for supporting a second container 32, such as a bag 
of pet food or other container without handles'" (emphasis added)). 

The mere fact that the prior art could be modified does not 
make such a modification obvious absent suggestion of the 
desirability of doing so. See, for example, In re Gordon, 733 F.2d 
900, 902, 221 USPQ 1125, 1127 (Fed. Cir. 1984). In the present 
case, we fail to perceive any teaching, suggestion or incentive in 
the applied references which would have led one of ordinary skill 
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in the art to modify the cart of Faraj system in the manner 
proposed by the examiner. It appears to us that the only 
suggestion for doing so is found in the hindsight accorded one who 
first viewed appellants' disclosure. This, of course, is not a 
proper basis for a rejection under 35 U.S.C. § 103. See In re 
Fritch, 972 F.2d 1260, 1264, 23 USPQ2d 1780, 1784 (Fed. Cir. 1992). 

Accordingly, we shall not sustain the standing 35 U.S.C. 
§ 103(a) rejection of claims 5-8, 10, 20, 21 and 24-28 as being 
unpatentable over Faraj in view of White (rejection (1)), or claims 
5-8, 10 and 20-28 as being unpatentable over Faraj in view of Brown 
(rejection (4 ) ) . 

H-= The 35 U.S.C. § 103(a) rejections further in view of Arias or 

Smith (r ejections (2), (3), (5) and (6)) 

We have carefully reviewed the Arias and Smith references 
additionally relied upon by the examiner in rejections (2), (3), 
(5) and (6), but find nothing therein that makes up for the 
deficiencies of Faraj and either White or Brown discussed above. 
Accordingly, we also shall not sustain the standing rejection of 
claim 9 as being unpatentable over Faraj in view of White and Arias 
(rejection (2)), claims 12 and 14 as being unpatentable over Faraj 
in view of White and Smith (rejection (3)), claim 9 as being 
unpatentable over Faraj in view of Brown and Arias (rejection (5)), 
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and claims 12 and 14 as being unpatentable over Faraj in view of 
Brown and Smith (rejection (6)). 

Conclusion 

The decision of the examiner finally rejecting the appealed 
claims is reversed. 

REVERSED 




IRWIN CHARLES COHEN 
Administrative Patent Judge 




NEAL E. ABRAMS 
Administrative Patent Judge 



LAWRENCE J. STAAB 
Administrative Patent. Judge 



BOARDS OF PATENT 
APPEALS 
■ AND 
INTERFERENCES 



LJS/lp 
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DETAILED ACTION 



1 . In response to the decision made by the Board of Appeals, mailed on May 1 2, 
2004, a new ground of rejection on the merits of claims 5-14 and 20-28 follows. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. -Claims 5-8, 10, 20, 24, 25, 27 and 28 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Taylor (US Patent 4,1 60,557). 

Taylor teaches the combination of a 2-wheel cart, a carrier mounted on an upper 
portion of the cart capable of transporting a closed bag or sack containing quantities of 
loose and granular products, such as sand and trash, the carrier having a pair of 
elongated jaws, and a means (it is inherent that the clamps are spring loaded) for 
clamping the jaws to and releasing the jaws from an upper portion of the closed bag or 
sack, and a handle attached to each of the jaws, as clearly shown in Figure 1 . The cart 
has a selectively foldable lower shelf, as shown in Figure 2, for supporting the bag or 
sack. The carrier (66) is detachable from the 2-wheel cart. At least one of the jaws has 
a gripping surface (applicant's attention is directed to the surface engaging the upper 
bag support 50) for retaining and supporting the upper portion of the closed bag or sack. 
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3. Claims 5-7, 10, 20, 24, 25, 27 and 28 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Harmon et al. (US Patent 524,041). 

Harmon et al. teaches the combination of a 2-wheel cart (1), a carrier (made of 
yokes/jaws 10,13) mounted on an upper portion of the cart (1 ) capable of transporting a 
closed bag or sack (not shown, however clearly taught on lines 10, 13, 38, 40, 50, 54) 
containing quantities of loose and granular products, such as sand and trash, the carrier 
having a pair of elongated yokes/jaws (10, 13), and a means (one yoke/jaw pivoting to 
overlie the second yoke/jaw to hold the bag) for clamping the yokes/jaws (10, 13) to and 
releasing the yokes/jaws (1 0, 1 3) from an upper portion of the closed bag or sack, and a 
handle (14) attached to one of the yokes/jaws (10, 13), as clearly shown in Figures 1 
and 2. The cart (1 ) has a lower shelf/bar (5), as shown in Figure 2, capable of 
supporting the bag or sack. The carrier (1 ) is detachable from the 2-wheel cart by 
removing fasteners in hinges (8) from the cross bar (6). At least one of the yokes/jaws 
(10, 13) has a gripping surface (applicant's attention is directed to the outer surface of 
yoke/jaw (10) and the inner surface of yoke/jaw (13)) for retaining and supporting the 
upper portion of the closed bag or sack. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
orth KSon 102 of this title, if the deferences between ^J^^^J^^S^ ^ 
the Drior art are such that the subject matter as a whole would have been obvraus at the time the 
K„ was made 7 a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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4. Claims 9, 12 and Hare rejected under 35 U.S.C. 103(a) as being unpatentable 
over Taylor ('557) in view of Hull (US Patent 3,400,942). 

Taylor teaches the features described above. 

Taylor lacks the teaching of an outwardly adjustable shelf and a cart with a height 
that is adjustable. 

Hull teaches a cart having an outwardly adjustable shelf and a cart with 
telescoping tubes to adjust the height of the cart. 

Based on the teachings of Hull, it would have been obvious to one having 
ordinary skill in the art, at the time the invention was made, to modify the cart of Taylor 
to include a telescoping outwardly adjustable shelf to permit the transport of larger 
loads. It would have been obvious to provide the cart with telescoping tubes to adjust 
the height of the cart to accommodate users of various heights. 

5. Claims 21-23 and 26 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Taylor ('557) in view of Cotey et al. (US Patent 5,009,657). 

Taylor teaches the features described above. 

Taylor lacks the teaching of a metal strip having a plurality of outward extending 
triangular tabs. 

Cotey et al. teaches a clamping device including a metal strip having a plurality of 
outward extending triangular tabs. 

Based on the teachings of Cotey et al., it would have been obvious to modify the 
clamp of Taylor to include a metal strip having a plurality of outward extending triangular 
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tabs to aid in securing the clamp to the bag and resisting slippage as the bag is being 
transported. 



6. Claims 11, 13 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of 
the base claim and any intervening claims. 



7. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Shadwell shows a clamp. 
D'Angelo shows a foldable golf cart. 
Burskey shows an expansible cart. 
Riccardi shows an umbilical clip. 

8. Any inquiry concerning this communication should be directed to Bridget Avery at 
telephone number 703-308-2086. 
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AMENDMENT 



Mail Stop Amendment 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

This is a response to the Examiner's Office Action having a mailing date of August 
31, 2004. Please amend the subject application as follows: 



1 



IN THE CLAIMS: 

Amend claims 5, 11, 13, 14, and 24. 

1. (cancelled) 

2. (cancelled) 

3. (cancelled) 

4. (cancelled) 

5. (currently amended) In combination with a cart for transporting closed bags or 
sacks , a bag carrier mounted on an upper portion of said cart for transporting gripping an 
upper portion of a closed bag or sack, said carrier having a pair of elongated jaws for 
gripping and supporting a closed upper portion of said bag or sack and a means for 
clamping said jaws to and releasing said jaws from an upper portion of said closed bag or 
sack, and a handle attached to at least one of said jaws. 

6. (original) The combination set forth in claim 5 wherein said cart is a 2-wheel 

cart. 

7. (original) The combination set forth in claim 5 wherein said cart has a lower 
shelf for supporting said bag or sack. 

8. (original) The combination set forth in claim 7 wherein said shelf is selectively 



foldable from a vertical stored position to a horizontal load supporting position. 

9. (previously amended) The combination set forth in claim 7 wherein said shelf 
is outwardly adjustable. 

10. (original) The combination set forth in claim 5 wherein said carrier is 
detachable from said 2-wheel cart. 

11. (currently amended) In combination with a cart, a carrier mounted on an upper 
portion of said cart for transporting a closed bag or sack, said carrier having a pair of elongated 
jaws, and a means for clamping said jaws to and releasing said jaws from an upper portion of said 
closed bag or sack, and a handle attach e d to at le ast on e of said jaws, wh e r e in sa i d handl e is 
pivotally connected to both of said jaws. 

12. (original) The combination set forth in claim 5 wherein said cart has a height 
which is adjustable. 

13. (currently amended) In combination with a cart for transporting closed bags or 
sacks . a bag carrier mounted on an upper portion of said cart for gripping an upper portion 
of a closed bag or sack, said carrier having a pair of elongated jaws for gripping and 
supporting a closed upper portion of said bag or sack, and a means for clamping said jaws 
to and releasing said jaws from an upper portion of said closed bag or sack, and a handle 
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attached to at least one of said jaws, Th e combin a t i on s e t fort in cla i m 5 wh e r e in said 
means for clamping said carrier to said bag or sack comprises a pair of bolts, each having 
one end portion pivotally attached to an end portion of one of said jaws and a thumb nut 
for engaging an opposite end portion of another of said jaws. 

14. (currently amended) In combination, a 2-wheel cart for transporting closed 
bags or sacks , said cart having a tubular frame which is vertically adjustable, and a 
pivotable lower shelf portion attached to said frame which is selectably foldable from a 
vertical stored non-load supporting position to a horizontal load supporting position, and 
a carrier detachably mounted on an upper portion of said cart for transporting a closed bag 
or sack, said carrier having a pair of elongated jaws, each of said jaws having a gripping 
surface for clamping said jaws to and releasing said jaws from an upper portion of said 
closed bag or sack, a means for said clamping and releasing said jaws from said upper 
portion of said closed bag or sack, and a handle attached to said carrier. 

15. (cancelled) 

16. (cancelled) 

17. (cancelled) 

18. (cancelled) 
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19. (cancelled) 

20. (previously amended) The combination set forth in claim 5 wherein at least one 
of said jaws has a gripping surface for retaining and supporting said upper portion of said 
closed bag or sack. 

21. (previously amended) The combination set forth in claim 5 wherein said 
gripping surface of said jaw is comprised of a plurality of small outward extending portions 
for retaining and supporting said closed bag or sack 

22. (previously amended) The combination set forth in claim 5 further comprising 
a thin metal strip attached to at least one of said jaws, said metal strip having a plurality 
of outward extending tabs for forming a gripping surface to retain and support said closed 
bag or sack; a means for clamping said jaws to and releasing said jaws from said upper 
portion of said closed bag or sack; and a handle attached to said carrier. 

23. (original) The combination as set forth in claim 22 wherein said outward 
extending tabs are triangular. 

24. (currently amended) In combination, a cart having at least one pair of wheels 
for transporting said cart and a carrier mounted on said cart for gripping and supporting 
an upper portion of a closed bag or a sack on said cart, said carrier having a pair of jaws 



for clamping said upper portion of said closed bag or sack to said carrier; and a means for 
said clamping and said releasing of said jaws from said upper portion of said closed bag 
or sack. 

25. (original) The combination set forth in claim 24 wherein said carrier is 
detachably mounted on said cart. 

26. (previously amended) The combination set forth in claim 24 wherein at least 
each of said jaws has a plurality of outward extending tabs for gripping said upper portion 
of said closed bag or sack 

27. (original) The combination set forth in claim 24 further comprising a handle 
attached to said carrier. 

28. (previously amendedl) In combination, a cart having at least one pair of wheels 
for transporting said cart and a closed bag or sack supporting carrier mounted on said cart 
for supporting an upper portion of a large closed bag or a sack containing quantities of 
loose and granular products, such as sand and trash on said cart, said closed bag or sack 
supporting carrier being releasable from said cart and having a pair of jaws for clamping 
and releasing said upper portion of said closed bag or sack from said carrier to carry. 



6 



REMARKS/ARGUMENTS 

Reconsideration of the application is requested. The application is in a condition 
to be passed for allowance because of the following reasons. 

Claim 11 was previously amended and allowed. Claim 13 has been re-written as 
an independent claim to meet the Examiner's requirement for allowance. 

Answering paragraph 2, claims 5-8, 10, 20, 24, 25, 27 and 28 were rejected 
under 35 USC 102(b) as being anticipated by Taylor (US Patent 4,160,557). Taylor 
discloses a cart for carrying open top refuse baas (see Abstract, lines 1-2, col. 3, lines 48- 
56). The cart includes four clamps pivotally mounted on a tubular frame for gripping the 
edges of an open refuse bag. The pivotally mounted clamps are neither intended nor 
capable of supporting the weight of even a partially filled refuse bag (col. 1 , lines 64-68). 

Claims 5-8, 10, 20 r 24, 25, 27 and 28 are directed to a cart for carrying closed 
bags of sacks. They are patentably distinguishable from Taylor by the positive limitations 
of a pair of elongated jaws for gripping and supporting a closed upper portion of said bag 
or sack and a handle attached to at least one of said jaws. 

Answering paragraph 3, claims 5-7, 10, 20, 24, 25, 27 and 28 were rejected under 
35 USC 102(b) as being anticipated by Harmon et al. (US Patent 524,041). Harmon 
discloses an open bag holder for clamping upper edges of an open bag between a pair of 
yokes (see column 2, lines 44-56). There are no provisions for clamping an upper portion 
of a bag or sack or for transporting a bag or sack. Claims 5-7, 1 0, 20, 24, 25, 27 and 28 
are distinguishable under 35 USC 102(b) for the same reasons as paragraph 2. 

Answering paragraph4, claims 9, 12 and 14 were rejected under 35 USC 103(a) 
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as being unpatentable over Taylor ('557) in view of Hull (US Patent 3,400.942). Hull 
discloses a luggage carrier with a collapsible lower frame assembly. Claims 9, 1 2 and 1 4 
are directed to a luggage carrier having jaws with a plurality of outward extending tabs on 
metal strips for forming a gripping surface to retain and support a closed bag or sack. 

Answering paragraphs, claims 21 -23 and 26 were rejected under 35 USC 103(a) 
as being unpatentable over Taylor ('557) in view of Cotey et al. (US Patent 5,009,657). 
Cotey is directed to the non-analogous art of umbilical cord cutting and clamping devices. 
Cotey would not have suggested the combination advanced by the Examiner which 
presumably involves incorporating the serrated jaws of Cotey into the carrier of Taylor. 
Nor is it understood how Cotey can be combined with Taylor. 

In view of the above, it is respectfully requested that this case be passed to 
allowance. 



Respectfully submitted 



Alex Rhodes Reg. Mo. 26,797 
Attorney of Record 
50168 Pontiac Trail, Unit No. 9 
Wixom, Ml 48393-2019 




Tel: (248)669-0678 
Fax: (248) 669-3694 



Date: November 30, 2004 
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